
 

 

March 31, 2013 

To concerned staff of the Ministry of the Environment, 

Summary findings from the investigation into the potential for a 
safe harbour policy under Canada’s Species at Risk Act 

Under the existing SARA and under existing federal regulations, we have determined that safe 

harbour agreements are indeed possible, but with several legal and practical caveats.  To a 

limited extent, these can be resolved through regulatory making powers granted to the federal 

government.  However, a safe harbour program under SARA in Canada will be far less effective 

than what has been possible in the U.S. under the Endangered Species Act. 

Overview of research activities: 

The Ontario Soil and Crop Improvement Association was tasked with exploring whether safe 

harbour agreements could be accommodated under the current federal Species at Risk Act.  For 

these purposes, two studies were commissioned:  First, an environmental policy professional was 

employed to produce a report outlining a potential construct for a safe harbour policy.  This 

involved reviewing existing safe harbour policies/programs in other jurisdictions, and studying 

Canada’s Species at Risk Act and other relevant legislation and regulations.  Second, a legal 

review and opinion of the proposed safe harbour construct was conducted - headed by a leading 

Canadian environmental lawyer. 

Issue background: What is safe harbour and why is it used? 

Safe harbour agreements (SHAs) are voluntary, time-limited agreements between a landowner 

and a regulatory body which ensures that if a landowner enhances habitat for a species at risk, 

s/he will not be subject to additional restrictions under species protection laws, and will be able 

to exercise the option of returning the land to its prior state (the baseline state) in the future.  



 

 

Without safe harbour, private landowners may resist pursuing ecologically beneficial activities 

out of fear they may attract protected wildlife, thereby restricting otherwise permissible 

activities.  SHAs provide assurances to allay such fears, thereby contributing to the overarching 

goal of increasing ecological stewardship on private lands, while creating net conservation 

benefits for at-risk species.  There are two types of SHAs: individual (between the regulator and 

the landowner) and programmatic.  Programmatic SHAs allow an intermediary (such as an 

NGO) to develop a safe harbour program for a specific area, gain approval from the federal 

regulator, and then sign-up individual landowners.  This is advantageous in that it can ease 

administrative burden for both government and landowners, and as a result, can greatly increase 

the scale of SHA deployment. 

How can safe harbour agreements be accommodated under SARA? 

A fundamental component of a safe harbour agreement is an assurance that conditionally shields 

participating private landowners against normally automatic federal species protection 

regulations.  Thus critical to our work was (1) understanding these regulations, and (2) 

determining possible mechanisms to grant assurances.  

(1) Federal species protection regulations that affect private landowners 

Endangered and threatened species are protected by SARA through two prohibitions.  SARA’s 

“general prohibitions” protect species and their residences from harm.  On private lands, these 

only apply to aquatic species and migratory birds.  SARA’s “critical habitat” prohibitions 

prohibit the destruction of critical habitat, but only come into force after the critical habitat has 

been designated by the federal government through a recovery strategy or action plan.  Critical 

habitat prohibitions only apply to aquatic species on private lands - they don’t apply for any 

other species on private lands.  In addition to SARA’s protections, migratory birds listed in the 



 

 

Migratory Birds Convention Act also receive protection.  Under 6(a) of the Migratory Birds 

Regulations (MBR), it is prohibited to “disturb, destroy or take a nest, egg, nest shelter, eider 

duck shelter or duck box of a migratory bird.” 

(2) Mechanisms that can be used to provide safe harbour assurances 

Our analysis highlighted two potential mechanisms to provide safe harbour assurances under 

SARA.  The first is a section 73(2) permit or agreement, which can be granted if the SHA 

“benefits the species or is required to enhance its chance of survival in the wild.”  The second is 

an exemption under 83(4) of SARA, which lifts the general and critical habitat prohibitions for 

activities permitted under a recovery strategy or action plan.  The 73(2) permit is a more likely 

and expeditious route to safe harbour, as the alternative 83(4) exemption would require there to 

be an existing recovery strategy or action plan in place. 

Legal opinion on the proposed mechanisms and potential for SHAs 

v While it is possible to pursue safe harbour agreements under SARA, it is problematic to do 

so without issuing at least some new regulations.  SHAs are possible under the current 

SARA for aquatic species.  For migratory birds however, the MBR has no mechanism to 

allow for the types of assurances required for a SHA, thus an amendment to the MBR is 

necessary. 

v In order for the Minister to approve an SHA under 73(2), there must be defensible scientific 

evidence that the SHA will be of benefit to each species in the agreement.  Unfortunately, 

there is limited biological evidence that can be used to support SHAs.  Under 83(4), it is 

indeed possible to include an SHA as part of a recovery strategy or action plan, but credible 

scientific evidence on the benefits is also necessary. 



 

 

v Programmatic safe harbour agreements are possible under the existing SARA, but the 

Minister cannot legally delegate his/her decisions on granting 73(2) permits to the 

intermediary, and the Minister would still be required to sign off on each individual 

landowner agreement.  If need be, this can be overcome by introducing a new regulation 

whereby this authority can be delegated. 

Conclusion 

Since safe harbour agreements are only relevant in cases where there is a regulatory fear, this 

effectively means that safe harbour agreements under SARA are, at most, only relevant for 

aquatic species and, to a lesser extent, migratory birds.  This suggests that a federal safe harbour 

program in Canada would be substantially weaker and less encompassing than the U.S. 

experience.  That being said, with a minimum of an amendment to the MBR, a safe harbour 

regime is possible under Canada’s existing Species at Risk Act.  It is recommended that, should a 

safe harbour program be pursued, it be pursued through programmatic delivery of SHAs. 
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Safe	  harbour	  agreements	  have	  been	  proposed	  as	  a	  way	  of	  promoting	  good	  stewardship	  amongst	  private	  
landowners	  by	  ensuring	  that	  if	  a	  landowner	  contributes	  to	  habitat	  for	  species-‐at-‐risk,	  the	  landowner	  will	  
not	  be	  subject	  to	  additional	  restrictions	  under	  wildlife	  protection	  regulations.	  	  Safe	  harbour	  agreements	  
vary	   in	   their	   form	   and	   have	   historically	   only	   been	   deployed	   in	   the	   U.S.	   	   By	   studying	   American	   safe	  
harbour	  policy	  as	  well	  as	  Canada’s	  Species	  At	  Risk	  Act,	  this	  paper	  attempts	  to	  provide	  a	  safe	  harbour-‐like	  
construct	  that	  could	  be	  accommodated	  under	  Canada’s	  Species	  at	  Risk	  Act.	   	  This	  paper	  will	  also	  assess	  
the	  limitations	  of	  deploying	  safe	  harbour	  policies	  under	  SARA	  and	  ways	  of	  potentially	  overcoming	  these	  
limitations.	  
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Executive	  Summary	  

This report investigates the potential for a safe harbour policy that can be accommodated under 

Canada’s Federal Species at Risk Act (SARA), and outlines a construct by which a safe harbour 

policy may operate.  Safe harbour agreements (SHAs) would allow farm businesses to enhance 

habitat for species at risk, without facing additional regulations from SARA if such 

enhancements result in additional species colonizing their property. 

To date, the only country that has deployed safe harbour agreements has been the United States, 

which initiated pilot projects in 1995, before formally issuing a Safe Harbor Policy in 1999.  The 

success of the program has been demonstrated by the program’s growth, its landowner 

enrollment retention, and its ability to change landowner attitudes towards the often feared U.S. 

Fish and Wildlife Service.  However, due to the relative infancy of the program and the lack of 

biological monitoring, the overall benefit to species recovery has not been determined.  Because 

the U.S. case is the only safe harbour policy in existence, it provides the only available template 

and experience upon which to study safe harbour, and to determine its potential applicability 

under SARA. 

In determining how safe harbour could be applied under SARA, it was necessary study SARA 

relative to the U.S. ESA.  The U.S. ESA has taken a much stronger regulatory approach to 

endangered and threatened species protection on private lands, while SARA has taken a more 

collaborative and voluntary approach.  Furthermore, under SARA, the federal cabinet has 

substantial discretion on where and when to apply species protections, whereas the U.S. ESA is 

often legally compelled to apply protections- through the courts if necessary.  Finally, in Canada, 

the provinces manage most of the species at risk on non-federal lands, while in the U.S., states 
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are authorized to manage species at risk only if they meet federal standards.  These differences 

suggest that, under SARA, a safe harbour program will be less encompassing and less effective. 

SARA protects endangered and threatened species through two prohibitions.  SARA’s “general 

prohibitions” protect species from general harm, and further protect the species’ residences from 

harm.  However, on private lands, these only apply to aquatic species and migratory birds.  

SARA’s “critical habitat” prohibitions prohibit the destruction of critical habitat.  However, these 

only come into force after the critical habitat has been designated by the federal government 

through a recovery strategy or action plan.  Even if this is the case, critical habitat prohibitions 

only apply to aquatic species on private lands - they don’t apply for any other species on private 

lands.  Since safe harbour agreements are only relevant in cases where there is a regulatory fear, 

this effectively means that safe harbour agreements under SARA are only relevant for aquatic 

species and, to a lesser extent, migratory birds. 

There are two legal mechanisms under SARA where a safe harbour agreement may be possible.  

The first is a section 73(2) permit or agreement that can be granted if the SHA “benefits the 

species or is required to enhance its chance of survival in the wild.”  The second is an exemption 

under 83(4) of SARA, which lifts the general and critical habitat prohibitions for activities 

permitted under a recovery strategy or action plan.  The 73(2) permit is a more likely and 

expeditious route to safe harbour, as the alternative 83(4) exemption would require there to be an 

existing recovery strategy or action plan in place.  It is recommended that these mechanisms be 

further investigated.  Further investigation should also be conducted to examine the potential 

conflicts these mechanisms may have with respect to the Migratory Bird Regulations’ seemingly 

absolute prohibitions against incidental take. 
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Apart from the mechanisms by which SHAs can be applied and the species to which SHAs are 

relevant, the actual requirements and writing of SHAs under SARA should be very similar to that 

of the U.S.  Therefore U.S. requirements for entering into a SHA, and even their templates for 

writing a SHA, can be used in the Canadian context under SARA. 

The deployment of a safe harbour program in Canada would greatly benefit from the use of 

programmatic safe harbour agreements, especially during a pilot phase.  Programmatic SHAs 

would reduce the administrative burden for government, simplify and facilitate landowner 

enrollment on a priority basis, leverage the expertise and resources of conservation groups, and 

allow conservation priorities to be set and pursued on regional levels.  It would also build on 

established trust between landowners and familiar local conservation groups.  Given the benefits 

of programmatic SHAs, the best route for the federal government to initiate a safe harbour 

program is through coordination with a conservation group, while equipping that group with the 

necessary resources. 

The mechanism for permitting a programmatic safe harbour agreement under SARA can 

theoretically mimic the process used under the U.S. ESA.  The umbrella organization develops a 

blanket SHA that details how a net conservation benefit is achieved through the agreement, and 

how the agreement can provide an overall “enhancement of survival” to the species.  Once the 

permit is approved, the umbrella organization is issued a permit under section 73(2) of SARA 

and can then sign individual SHAs with private landowners and include them under the umbrella 

permit. 

Safe harbour agreements under SARA are of little value within provinces that have comparable 

or superior endangered species protections, and this appears to be the case with Ontario.  In 

Ontario, there are only five species that are afforded protection under SARA that are not 
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protected under Ontario’s Endangered Species Act, 2007 (ESA 2007).  Despite the lack of 

relevance, a SARA safe harbour program could still operate in Ontario without conflicting with 

Ontario’s ESA 2007.  At present, Ontario is considering amending its Endangered Species Act 

and may incorporate a policy that allows for safe harbour agreements.  The federal government 

may wish to adopt a wait-and-see approach with respect to Ontario’s safe harbour policy.  If 

Ontario’s safe harbour policy proves promising, the federal government may even adapt it for 

use under SARA. 

1 Introduction	  

The objective of this report is to investigate the potential of a safe harbour policy that can be 

accommodated under Canada’s Federal Species at Risk Act (SARA), and outline a construct for 

such a safe harbour policy.  The goal of achieving such a policy would be to protect the interests 

of farm businesses that create, maintain, or enhance habitat for species at risk, but who do not 

want to face additional regulations from SARA as a result of such ecologically beneficial 

activities.  Such a policy is beneficial to the public interest if it contributes to the overarching 

goal of increasing ecological stewardship on private lands and creating net conservation benefits 

for at-risk species.	  

For the purpose of outlining a construct for a safe harbour policy, existing safe harbour 

policies/programs in other jurisdictions are reviewed to examine how they work and any issues 

they have had to encounter.  Canada’s Species at Risk Act was also studied to determine its 

powers and limitations compared with other jurisdictions that have enacted safe harbour 

programs.  A safe harbour construct is then identified under SARA and its limitations detailed, 
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including how to work around or overcome such limitations.  Finally, we examine how such a 

construct may be applicable in Ontario.	  

2 What	  are	  safe	  harbour	  agreements?	  

In essence, a safe harbour agreement (SHA) is a voluntary, time-limited agreement between a 

landowner and a regulatory body which ensures that if a landowner creates, improves, or 

maintains habitat for a species at risk, s/he will not be subject to additional restrictions under 

species protection laws, and will be able to exercise the option of returning the land to its prior 

state (the baseline state).  

Landowners may be hesitant about pursuing good stewardship initiatives out of fear that they 

would create habitat that would attract species at risk, and in doing so, subject the landowners to 

additional restrictions on their activities if such activities could harm the listed species.  Such 

fears can prevent landowners from undertaking habitat improvements on private lands, and could 

even cause some to practice “defensive management” by pre-emptively destroying habitat to 

prevent endangered species from later occupying it.1   Such landowner concerns have been 

documented both in Ontario, and in the United States.  By introducing safe harbour agreements 

and removing the risk of additional regulation, and allowing landowners the option of returning 

the land to its agreed upon “baseline” conditions, private landowners may be more likely to 

pursue good land stewardship and improve habitats, thereby benefitting both the environment 

and helping to recover listed species.  Furthermore, it can alleviate common distrust and fear 

private landowners may have of the regulators tasked with wildlife protection. 

Both this report’s literature review and one conducted by Savanta on behalf of the Ontario 

Ministry of Natural Resources (OMNR) has sought to determine and describe existing safe 
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harbour programs in various jurisdictions. They reveal that the only country that has deployed 

SHAs so far is the United States, enforced under the United States Endangered Species Act (U.S. 

ESA).   Experiences with safe harbour in the U.S. therefore provide useful context to study the 

design, implementation, success, and hurdles of safe harbour agreements. 

3 Description	  and	  analysis	  of	  the	  U.S.	  Safe	  Harbor	  Policy	  

The first and pioneering safe harbour program dates back to 1995 and was developed to protect 

the red-cockaded woodpecker in the Sandhills of North Carolina.    Landowners entered into an 

agreement with the U.S. Fish and Wildlife Service (USFWS), and pledged to protect habitat for 

woodpeckers that already existed on their property, and to restore or enhance habitat for use by 

additional woodpeckers.  In return, they received assurances that they would not be subject to 

any new restrictions if the population of red-cockaded woodpeckers increased on their property.    

The program gained support, even from private landowners that were previously unreceptive to 

the idea of cooperation with USFWS.2    After the introduction of a small handful of safe harbour 

pilot programs, the USFWS sought to formalize a policy that could both guide and promote the 

development and deployment of subsequent SHAs throughout the United States. 

On June 12 1997, the USFWS and the National Marine Fisheries Service (termed “Services” and 

jointly tasked with administering the U.S. Endangered Species Act) released a draft safe harbour 

policy and proposed regulations to implement the policy.  The Services then sought comments 

on the draft policy, and received comments from entities which included all levels of government 

agencies, industry, conservation groups, coalitions, and private individuals.  The policy was 

modified to address common concerns and on June 19 1999, the Final Safe Harbor Policy was 

announced, and would take effect two days later.3 
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Safe harbour agreements have since become a formalized tool in the USFWS’s species 

conservation toolset.  A list of the available conservation tools and a brief description of when 

they are appropriate is provided in appendix A. 

3.1 The	  purpose	  of	  the	  Policy	  

The purpose of the U.S. Safe Harbor Policy is to provide an incentive to property owners to 

restore, enhance, or maintain habitats and/or populations of listed species that result in a net 

conservation benefit to these species.4  Such “net conservation benefits” can result from 

”reducing fragmentation of habitats, increasing the connectivity of habitats, maintaining or 

increasing populations, insuring against catastrophic events, and creating areas for testing and 

implementing new conservation strategies.“5 This incentive is an assurance that the property 

owner can return the enrolled land to a baseline state in the future, as well as allow for 

“incidental take” of the listed species during ongoing operations as long baseline conditions are 

maintained. 

In the U.S., the fear or regulation (and thus the impedance for performing activities beneficial to 

listed species) stems from section 9 of the U.S. ESA - the so called “take” prohibitions.  “Take” 

is broadly defined to include killing, harming or harassing.”  Harm is further defined to include 

“significant habitat modification or degradation impairing essential behavioural patterns, 

including breeding, feeding and sheltering.”6  Section 9 prohibitions apply everywhere, including 

private lands.  In an approved Safe Harbour Agreement, the property owner is issued an 

“enhancement of survival permit”, which is authorized through section 10(a)(1)(A) of the U.S. 

ESA.7  This allows the landowner to “incidentally take” a covered species above the agreed upon 

baseline conditions of the safe harbour agreement. 
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The safe harbour policy is in effect, a framework to “ensure consistency in the development of 

safe harbor agreements” and therefore outlines the rules of safe harbour agreements. 8  However, 

an inescapable feature of safe harbour agreements is the inherent flexibility in their design, 

owing to their voluntary nature, the range of circumstances that might arise, and the vastly 

varying biological characteristics of the numerous listed species. 

3.2 How	  it	  works	  

Safe harbour agreements are open to any non-federal landowner.  They are made in coordination 

with state agencies and any affected tribal governments.   There are two types of safe harbour 

agreements: individual agreements and umbrella (or programmatic) agreements.  An individual 

agreement is between a landowner and the Federal Agency responsible for conserving the 

particular species involved in the agreement (either the USFWS or the NMFS).  In an umbrella 

agreement, an intermediary (state government agencies, non-profit conservation organizations, 

etc.) develops a safe harbour program for a specific area.9  Once this “umbrella agreement” is 

approved by USFWS or NMFS, the intermediary is issued an “enhancement of survival permit”, 

and is then authorized to include individual landowners through a “certificate of inclusion”.10  

The intermediary can work with individual landowners to develop written agreements that are 

covered by the umbrella agreement.   Umbrella agreements are useful in that the intermediary 

handles much of the paperwork, thereby presenting a much simplified application process to the 

landowner.11  Umbrella agreements also reduce the administrative burden on the Services, 

leverage the expertise of state and non-profit agencies, allow conservation priorities to be set and 

pursued on regional levels, and as a result, can greatly increase the scale of SHA deployment. 

There are specific requirements that form a safe harbour agreement.  A safe harbour agreement 

must12,13: 
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1. Specify the species and/or habitats covered, including habitat conditions, and identify the 

enrolled property to be covered by the agreement 

2. Describe the agreed upon baseline conditions for each of the covered species within the 

enrolled property 

3. Identify management actions that would be undertaken to accomplish the expected net 

conservation benefits to the species, where and when the benefits would be achieved, and 

the agreed upon time frames these management actions will remain in effect to achieve 

the anticipated net conservation benefits 

4. Describe the anticipated incidental take associated with the management actions 

5. Incorporate a notification requirement (if appropriate), to provide Services or appropriate 

State agencies with a  reasonable opportunity to rescue individuals of a covered species 

before any authorized incidental taking occurs 

6. Describe the activities that would be expected to return the enrolled property to baseline 

conditions, and the expected incidental take that would likely occur 

7. Satisfy other requirements of section 10 of the U.S. ESA 

8. Identify the responsible parties that will monitor maintenance of the baseline conditions, 

implementation of the terms and conditions of the Agreement, and any incidental take 

that would result from such activities 

Applying for a safe harbour agreement involves two applications: (1) the safe harbour agreement 

itself, (2) and an associated “enhancement of survival permit” application.  The completion of 

these applications is coordinated by all parties (the Services, its delegates, and the property 

owner) to ensure consistency between them.14  In order for the agreement to be approved, the 
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Services or their delegates must make the finding that a “net conservation benefit” will be 

achieved within the duration of the agreement.  To determine this, the FWS analyses the 

beneficial activities proposed by the landowner, the potential impacts from routine and ongoing 

activities proposed for incidental take coverage, and the potential impacts from returning the 

property to baseline conditions at the end of the agreement.  Prior to the issuance of the 

“enhancement of survival” permits (which are part of the safe harbour agreement), the proposed 

permits are made available for public review and comment.15  To provide a sense of what is 

involved in producing a safe harbour agreement, a sample of a programmatic SHA is provided in 

appendix B.  

3.3 Determining	  the	  baseline	  

A SHA must reflect the fact that listed species may already inhabit the property.16  A SHA does 

not change a landowner’s responsibilities with regard to pre-existing listed species and their 

habitats. 17  As stated, baseline means “the population estimates and distribution, and/or habitat 

characteristics and determined area of the enrolled property that sustain seasonal or permanent 

use by the covered species at the time the SHA is executed.”18  Baseline conditions can be 

expressed in terms of population numbers, but they are most often expressed in amount and 

quality of the habitat, since the number of individuals could fluctuate over time.  If population 

numbers are used, the known or expected seasonal variations should be described.  Baseline 

conditions are mutually agreed upon and are determined on a case-by-case basis, reflecting the 

particular characteristics of the species.  Sometimes, the baseline can be adjusted if a species 

disappears for reasons beyond a landowner’s control, such as prolonged drought or major storm 

event.  In such cases, it might be possible to adjust a baseline downward with the authorization 

of the Services.  Determining the baseline requires a survey and access to the landowner’s 
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property.  It must be conducted by a mutually acceptable qualified person, which can include 

FWS employees, consultants, or the intermediary that holds the umbrella permit.19  The costs 

associated with such surveying, and who pays for them, are determined on a case-by-case basis.  

Usually if an agreement is specifically sought by the Services or an umbrella permit holder 

(implying a high priority for conservation), such surveying work and its costs can be handled by 

the Services, umbrella permit holders, or their delegates. 

3.4 How	  is	  monitoring	  conducted?	  

There are two types of monitoring: (1) compliance monitoring to ensure all SHA commitments 

are being met and (2) biological monitoring to ensure biological goals of SHA are being met and 

to help determine the effectiveness of the conservation program.  Under compliance monitoring, 

FWS or an intermediary (such as the holder of the umbrella permit) visits the property.  The 

timing, frequency, and advanced notice requirements of such compliance monitoring can be 

individually negotiated.20  Biological monitoring is not universally conducted or required under 

SHAs. 

3.5 How	  are	  neighbouring	  properties	  affected?	  

There has been concern that due to the improvements made through SHA actions on enrolled 

lands, a neighbouring property might then be colonized by listed species.  That neighbouring 

property owner might then be subject to restrictions on activities that could result in incidental 

take.  There is no firm rule on how this is dealt with, and is addressed on a case-by-case basis.  

Safe harbour agreements can be written to specify that neighbours not be required to protect the 

habitat of species that wander onto their property as a result of SHAs on adjacent enrolled lands.  

Another option is that these neighbouring property owners can sign up for a SHA themselves. 21  
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Such an ad-hoc approach may present an issue given that a neighbouring property owner is not 

necessarily a party to the original agreement, or may have no knowledge of its formulation.   

3.6 How	  long	  do	  safe	  harbour	  agreements	  last?	  

In order to be approved, SHA term lengths must be sufficient to allow the achievement of the net 

conservation benefit.  When specifying the duration of a safe harbour agreement, there are two 

questions: (1) How long a property owner is obligated to carry out or maintain positive 

improvements required by the SHA (2) How far into the future the “right to undo” these 

improvements extends, despite endangered species having colonized the improved areas.22  Due 

to the flexibility of SHAs, these terms can be negotiated.  Although the landowner’s obligations 

under SHAs are to undertake certain improvements for a certain period of time, the right to undo 

those improvements, as authorized by the 10(a)(1)(A) permit, extend over a longer period of 

time. 23,24   SHAs can also be renewed indefinitely (run with the land).25   

3.7 Premature	  termination	  of	  a	  SHA	  

In general, the assurances provided to the property owner (through the 10(a)(1)(A) permit) apply 

only if the owner has complied with all the terms of the agreement.  In some circumstances, an 

agreement may allow a landowner to terminate early and still retain the assurances.  Since there 

is so much flexibility, such considerations should be spelled out in the SHA. 

3.8 Transferring	  an	  agreement	  

If a property owner sells or gives away lands enrolled in a SHA, the agreement and associated 

enhancement of survival permit will be honoured, provided the new owner agrees to become a 

party to the agreement and permit or would like to enrol in a new mutually agreeable permit.26  
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The same applies if the landowner dies.27  In doing so, the new property owner would therefore 

retain the ability to return the enrolled lands to their original baseline conditions.28  If the new 

property owner does not enter into an agreement, they would be in violation of section 9 

prohibitions if they return the property to the baseline.29 

3.9 How	  widespread	  are	  SHAs	  in	  the	  United	  States	  

The Savanta report documented the scale of the U.S. Safe Harbor Program as of February 2010.  

At that time, more than 400 landowners were enrolled in SHAs, under 79 different safe harbour 

agreements.  42 SHAs were individual, while 37 were programmatic.  11 of the programmatic 

agreements were with non-governmental organizations.  In total, all these SHAs covered 75 

species across more than 4.3M acres of land.  Most of the protected species were birds (23), 

followed by fish (21), then insects (8), then amphibians/reptiles (7), then mammals (6).  There 

were also (6) species of plants and (4) species of mussels included in SHAs. 

3.10 Evaluations	  of	  the	  U.S.	  Safe	  Harbor	  Policy	  

The growth in number of species, participants, and land covered by SHAs since their inception 

has demonstrated success in getting traction and in changing landowner attitudes towards the 

ESA.  Furthermore, the retention rate for participants showed that 99% of landowners remained 

in the program once enrolled.  Unfortunately, biological results of SHAs have not been assessed 

due to the recent implementation of the program, but also due to limited or absent biological 

monitoring.30 
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3.11 Precedents	  or	  litigation	  involving	  U.S.	  safe	  harbour	  agreements	  

Given the flexibility of SHAs and contentious nature of baseline determination, it would be of 

interest to determine if there have been any penalties or notable litigious disputes involving safe 

harbour agreements.  However, a brief search of such issues did not yield results.  This could be 

due to the flexible nature of these agreements, the leeway of regulators, and a desire to avoid 

expensive and contentious and drawn out legal proceedings.  However, a more in depth search of 

such instances might yield insight into how omissions or unclear terms in the U.S. Safe Harbor 

Policy or its agreements could lead to disputes. 

4 Introduction	  to	  Canada’s	  Species	  at	  Risk	  Act	  

The stated purpose of Canada’s Species at Risk Act (SARA) is to prevent wildlife species from 

being extirpated or becoming extinct, endangered or threatened as a result of human activity and 

to manage species of special concern to prevent them from becoming endangered or threatened.31 

SARA was passed in 2002 and came into full effect in 2004, three decades after the U.S. passed 

its Endangered Species Act. 32   Canadian lawmakers went to great lengths to ensure SARA did 

not too closely mimic the U.S. ESA, which had a reputation of being “heavy handed” and unfair 

to private landowners.33  Kathryn Harrison, a leading expert in comparative U.S./Canada 

environmental policy, outlines three major differences between the U.S. ESA and SARA: (1) 

regulatory stringency, (2) the degree of government discretion, and (3) the degree of federal 

involvement in sub-national government affairs.34 

(1) The U.S. ESA is fundamentally a regulatory statute that achieves species protection by 

regulations, and thus imposes costs on private firms or individuals rather than the state.  

SARA however, sought a more cooperative versus adversarial approach.  In introducing 
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SARA, Environment Canada stated that “the best way to protect species habitat is 

through voluntary protection on private land” through “voluntary preventative measures, 

rather than having to resort to legal restrictions on land use.”35 

(2) Under SARA, there is a much greater degree of discretion awarded to the executive 

branch of government in determining how much protection to afford to endangered 

species and where.  Both governments have the authority to go through extraordinary 

lengths to protect any species at risk anywhere in their respective country.  However, the 

U.S. ESA contains non-discretionary language that gives them little choice but to award 

protection to species, or face lawsuits compelling them to do so.  The discretionary 

language of SARA gives the Canadian cabinet considerable flexibility to determine 

which actions to take and where.36 

(3) In the U.S., the federal government is primarily responsible for species protection, but 

may authorize states to manage species within their borders, provided that they meet 

federal standards.  Under SARA, it is the opposite - the provinces set the standards for 

most species protection.i  Thus the onus placed on the Canadian federal government is to 

justify its involvement, rather than on provinces to justify their compliance with federal 

standards.  Furthermore, SARA does not specify criteria by which to assess whether a 

province is adequately protecting listed species, and thus faces challenges in justifiably 

invoking SARA’s safety net.37 

The ways in which SARA’s strength, scope, and application of protections differ to the U.S. 

ESA is important in understanding potential application and limitations of safe harbour policies 
                                                
 

i The provinces’ jurisdiction is for all species other than aquatic species and migratory birds 
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in Canada.  The most notable difference is that in Canada, SARA listed species are only 

protected on federal land, with the exception of aquatic species and migratory birds.  All other 

SARA listed species must rely on provincial regulations for their protection on private lands - 

regulations which are often weak or absent.38  It is important to note that, in addition to SARA, 

the Canadian Migratory Birds Convention Act (MBCA) also has regulations that protect 

migratory birds even though they may not be listed under SARA. 

4.1 What	  activities	  may	  be	  prohibited	  under	  SARA?	  

Unlike the U.S. ESA’s Section 9 prohibitions, SARA prohibitions are broken down into different 

sections (that apply in different circumstances).  SARA prohibits the harming of listed species 

through the application of sections 32 and 33 of SARA, which are collectively known as 

SARA’s “general prohibitions”. 

32. (1) “No person shall kill, harm, harass, capture or take an individual of a wildlife 

species that is listed as an extirpated species, an endangered species or a threatened 

species.” 

33. “No person shall damage or destroy the residence of one or more individuals of a 

wildlife species that is listed as an endangered species or a threatened species, or that is 

listed as an extirpated species if a recovery strategy has recommended the reintroduction 

of the species into the wild in Canada.” 

SARA also prohibits the destruction of a species’ “critical habitat” through section 58, if such 

critical habitat has been formally identified through a “recovery strategy” or an “action plan”.  

This is known as SARA’s “critical habitat prohibitions”.  
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58. (1) “...no person shall destroy any part of the critical habitat of any listed endangered 

species or of any listed threatened species - or of any listed extirpated species if a 

recovery strategy has recommended the reintroduction of the species into the wild in 

Canada...” 

4.1.1 What	  is	  a	  “residence”	  and	  what	  is	  “habitat”?	  

It is reasonable to expect confusion regarding the difference between the term “residence” used 

in the general prohibitions, and the term “critical habitat” used in the critical habitat prohibitions.  

The term “residence” in somewhat ambiguous, especially in how it can be distinguished, in 

practice, from habitat.  Under SARA, residence is defined as: 

“a dwelling-place, such as a den, nest or other similar area or place, that is occupied or 

habitually occupied by one or more individuals during all or part of their life cycles, 

including breeding, rearing, staging, wintering or hibernating.” 

Habitat, as defined by SARA is: 

a. “in respect of aquatic species, spawning grounds and nursery, rearing, food supply, 

migration and any other areas on which aquatic species depend directly or indirectly 

in order to carry out their life processes, or areas where aquatic species formerly 

occurred and have the potential to be reintroduced; and” 

b. “in respect of other wildlife species, the area or type of site where an individual or 

wildlife species naturally occurs or depends on directly or indirectly in order to carry 

out its life processes or formerly occurred and has the potential to be reintroduced.” 
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Ecojustice claims that the term “residence” is not a biological or scientific construct, but is used 

to minimize the automatic consequences of listing a species under SARA by restricting legal 

protection to a minimal portion of the species’ critical habitat.39   

4.2 Where	  do	  SARA	  prohibitions	  apply?	  

The major difference between SARA and the U.S. ESA is that the SARA prohibitions (described 

above) apply differently on federal and non-federal lands, depending on the type of species.  In 

general, the application of the prohibitions is more widespread on federal lands.  For the 

purposes of safe harbour, and due to the complexity of how these prohibitions apply, our analysis 

will be limited to how these prohibitions apply to provincial lands (and the private lands within 

them). 

On provincial lands (which include private lands), general prohibitions automatically apply to 

listed aquatic species and listed migratory birds that are also listed under the MBCA.  The 

critical habitat prohibitions only automatically apply for listed aquatic species, and only when 

critical habitat has been identifiedii - they do not automatically apply for migratory birds or for 

other species.40  It should be noted though, that the “residences” are protected under the general 

prohibitions, which includes “nests and dens” of migratory birds.  For all other listed species, 

they are afforded no automatic protection on provincial (and thus private) lands.41  Ecojustice has 

raised concern regarding the scale of deficiency in geographic coverage of SARA’s protections, 

noting that “the vast majority of listed species (70 percent) receive no automatic protection at all 

under SARA on 94 percent of Canada’s land-base.”42 

                                                
 

ii Critical habitat is identified through a SARA Recovery Strategy or Action Plan, published some time after a 
species is listed as endangered or threatened 
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There are however, two discretionary “safety net” mechanisms by which SARA protections can 

be afforded to these other listed species on provincial lands - though a cabinet order.  This can 

occur if the Minister is of the opinion that provincial laws do not provide effective protection for 

these other species.43  This “safety net” can be used to apply the general prohibitions to other 

listed species on provincial lands.  A “safety net” can also be used to apply the critical habitat 

prohibitions to provincial lands for other listed species as well as listed species that are also listed 

under the Migratory Birds Convention Act.  Before a safety net can be ordered, the government 

must first be of the opinion that provincial protections are insufficient, and exhaust consultations 

with the impacted provinces.  However, Canadian environmental groups have pointed out that, 

despite many instances of weak or non-existent provincial species protection measures, no safety 

net orders have ever been issued in the history of SARA.44  The application of SARA’s 

prohibitions on provincial land is summarized in the table below: 

Table 1 - Application of SARA Prohibitions on Provincial Land 

  General Prohibitions Critical Habitat Prohibitions 

Aquatic 

Species 
automatic protection automatic protection 

Migratory 

Birds 
automatic protection by ministerial order 

Other Species by ministerial order by ministerial order 
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4.3 By	  what	  process	  are	  species	  protected?	  

Species obtain protection under SARA through a series of steps, beginning with an assessment 

by an independent body known as the Committee on the Status of Endangered Wildlife in 

Canada (COSEWIC). 

• COSEWIC assesses a species, and recommends that the species be designated as either at 

risk (which includes being extirpated, endangered, threatened, of special concern), or not 

at risk.45 

• If COSEWIC has recommended that a species be listed “at risk” under SARA, Cabinet is 

legally obliged to list the species under SARA within nine months, or give reasons why it 

chooses not to.iii  Once listed, species receive automatic protections from section 32 and 

33 on federal lands.  Aquatic and migratory bird species receive automatic section 32 and 

33 protections on provincial lands.  The federal government can apply section 32 and 33 

prohibitions on provincial lands for the other species through the use of a “safety net” 

provision, if the government finds that provincial laws to protect these species are 

inadequate.  To date, this has never been done.46 

• SARA obliges the federal government to prepare a “recovery strategy” (within one year 

of listing for endangered species, and within two years for a threatened species).iv  This 

recovery strategy includes an identification of the species’ critical habitat.47 

                                                
 

iii However, in practice, such deadlines have not been enforced and the government has created an “extended listing 
process.”  
iv Canadian ENGOs point out that, in practice, the federal government fails to meet these timeline requirements. 
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• Six months after critical habitat is formally identified, section 58 prohibitions apply for 

all species on federal lands, but on provincial lands, they only apply for aquatic species.  

The federal government can apply section 58 prohibitions on provincial lands for 

migratory birds and other species through the use of a “safety net” provision, if the 

government finds that provincial laws to protect these species are inadequate.  To date, 

this has never been done.48 

• Once a recovery strategy is completed, SARA requires the federal government to decide, 

in consultation with relevant stakeholders, what management actions they will take to 

carry out the recommendations in the recovery strategy.  These management actions are 

contained in a SARA “action plan”.  An action plan can allow consideration of socio-

economic factors in determining how to implement recovery actions.49 

4.4 What	  about	  at-‐risk	  species	  that	  are	  protected	  under	  provincial	  laws?	  

If a species is listed as endangered or threatened by provincial laws, the general prohibitions and 

critical habitat prohibitions of SARA may be extended onto portions of federal lands within that 

province, but only by discretional order (SARA section 36 and section 60). 

4.5 Implications	  of	  the	  Migratory	  Birds	  Regulations	  (MBR)	  

Under section 6(a) of the Migratory Birds Regulations (MBR), it is prohibited to “disturb, 

destroy or take a nest, egg, nest shelter, eider duck shelter or duck box of a migratory bird.”  This 

prohibition applies anywhere they are found, including private lands.50  This prohibition is not 

limited to active nests.  Private landowners can destroy nests after the nesting season if the 

species of birds don’t reuse nests from year to year.51  Despite a species’ listing under the 
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Migratory Birds Convention Act (MBCA), SARA prohibitions still apply if the migratory bird 

species is also listed under SARA (thereby protecting the “residences”).52 

Environment Canada points out that the nests and eggs of migratory birds can be inadvertently 

destroyed by routine activities undertaken on land and water.  This inadvertent but “incidental 

take” of migratory birds nests and eggs is in violation of the MBR under 6(a).  Currently, 

regulations do not allow for a permit or exception of incidental take of nests or eggs of migratory 

birds in the course of industrial or other activities (including agriculture).  Violations are 

prosecutable, regardless of scale of incidental take.  Environment Canada is not in a position to 

explicitly permit or otherwise authorize incidental take of nests and eggs of migratory birds.53 

Its advice to private landowners is to “avoid engaging in destructive or disruptive activities 

during key periods – including the breeding period, which varies by region and by species – in 

order to reduce the risk of nest destruction or disturbance.” 54 

Although both SARA and MBR prohibit the “harassment” of migratory birds, among other 

things, the MBR regulations explicitly allow the scaring of birds from landing and nesting so 

long as firearms or aircraft are not used.v  Under SARA, this could possibly be construed as 

harassment.  Furthermore, under the MBR, the relocation of migratory birds is authorized if it is 

necessary to avoid injury to agricultural interests.vi 

                                                
 

v See section 24(1) of the MBR 
vi See section 26.2 of the MBR 
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4.6 What	  permits	  are	  available	  for	  activities	  that	  can	  harm	  species	  at	  risk?	  

In the U.S., the existing permitting system was the mechanism by which the safe harbour 

program was pursued.  It is therefore useful to outline what permits or agreements are available 

under SARA.  Under SARA, agreements may be entered into or permits issued to authorize 

certain activities that would otherwise violate SARA’s general and critical habitat prohibitions, 

provided that certain preconditions are met.  Such authorizations are known as “Section 73 

Permits.”55  A competent federal minister may discretionally allow such permits or agreements 

for any of the following reasons, outlined in 73 (2) of SARA56: 

a) The activity is scientific research relating to the conservation of species 

b) The activity benefits the species or is required to enhance its chance of survival in the 

wild 

c) Affecting the species is incidental to the carrying out of the activity 

The preconditions on these permits do not appear to preclude the potential for the use of either 

(b) or (c) in a safe harbour agreement.  In fact, reason (b) seems to be consistent with the 

“enhancement of survival” rationale used to issue a permit to authorize incidental take in the case 

of the U.S. Safe Harbor Policy.  For the purposes of illustrating just how similar the wording is, 

Section 10(a)(1)(A) in the U.S. ESA is quoted below: 

“The Secretary may permit, under such terms and conditions as he shall prescribe, any act 

otherwise prohibited by section 9 for scientific purposes or to enhance propagation of 

survival of the affected species, including but not limited to, acts necessary for the 

establishment and maintenance of experimental populations...” 

Until recently, the terms on SARA agreements were limited to a maximum of five years, and the 

terms of permits were limited to a maximum of three years.  However, SARA has recently been 



 

Page | 24  
  
 

modified such that these term limits have been removed.57  This is of benefit to the potential of 

SHAs because longer terms offer more certainty of net conservation benefit to species. 

Under 83(4) of SARA, exemptions from the general prohibitions or the critical habitat 

prohibitions are also allowable for a person that engages in activities permitted by a recovery 

strategy, an action plan, or a management plan if the person is also authorized under an Act of 

Parliament to engage in that activity.  Thus, a “recovery strategy” or “action plan” could also be 

an appropriate instrument upon which to apply a safe harbour policy. 

5 A	  safe	  harbour	  construct	  for	  SARA	  

Generally speaking, the basic components of a safe harbour policy under SARA can be closely 

modelled after the U.S. Safe Harbor Policy.  However, owing to the substantial differences 

between the strength and jurisdictional application of SARA when compared to the U.S. ESA, 

the applicability and mechanisms of a safe harbour policy under SARA will be distinct.  Because 

the fundamental design of SARA was to be far less restrictive to private property owners than the 

much feared U.S. ESA, the impetus and relative effectiveness of a safe harbour program under 

SARA may be lower.  In proposing a safe harbour construct under SARA, four key questions 

should be answered: 

(1) In what circumstances can SHAs be most appropriately applied?  This question can be 

answered in terms of species and species characteristics. 

(2) What are the legal mechanisms by which safe harbour agreements can be authorized?  

This question can be answered by investigating the permits, agreements, exemptions, or general 

flexibility of SARA’s prohibitions. 
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(3) How should SHAs be written?  This question can be answered by investigating the 

requirements of U.S. SHAs and the components of their written agreements. 

(4) How can SHAs be most effectively developed and deployed?  This question can be 

answered by investigating the U.S. Safe Harbor Policy and insights from their experiences, while 

recognizing differences in Canada’s enforcement and monitoring capacity, and the more limited 

encroachment by SARA onto private lands.  This discussion will include specifics on how 

baseline determinations should be made, how incidental take is handled, how agreements are 

terminated, and the potential for umbrella agreements to be employed. 

5.1 Appropriate	  circumstances	  for	  a	  SHA	  

5.1.1 Legally	  applicable	  species	  

The purpose of a safe harbour policy is to encourage habitat improvements on private lands by 

removing the fear of additional regulation.58  Thus, in determining how to apply a safe harbour 

policy under SARA, it is necessary to restate which “fears” (i.e. SARA regulations) apply on 

private lands. 

On private land in Canada, only aquatic species and migratory birds listed under SARA and 

listed under the Migratory Birds Convention Act are protected by SARA’s general prohibitions.  

A cabinet order can protect other species on private lands, but this has never occurred and seems 

unlikely to occur.  It is much more probable that provincial endangered species laws will be 

applied to these other species before a safety net order is ever given.  Thus we can reasonably 

conclude that safe harbour agreements under SARA are only appropriate for aquatic species and 

migratory birds that are listed under either SARA and the MBCA. 
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Pertaining to SARA’s critical habitat prohibitions, they only apply to aquatic species on private 

lands, and only after they have been formally identified in a recovery strategy or action plan.  

The critical habitat of SARA listed migratory birds is not protected.  A cabinet order can extend 

such protections to migratory birds, but this is unlikely to happen. 

The absence of automatic critical habitat prohibitions is not a fatal impediment to the effective 

application of safe harbour for migratory birds.  This is because migratory nests, eggs, and 

residences are protected from incidental take under either SARA’s general prohibitions or MBR 

Section 6(a).  If habitat for these species is occupied presently or habitually, then destroying the 

habitat would likely cause incidental take.  The creation or improvement of such habitat might 

result in colonization of such species that thus restrict activities if they could cause incidental 

take.  Hence, the impetus for SHA assurances would still be relevant. 

 

 

5.1.2 Characteristics	  of	  ideal	  candidate	  species	  

Species that “can” be protected by SHAs (described above) are not the same as the species that 

“should” be protected under SHAs.  SHAs are most appropriate for species that have particular 

characteristics that make SHAs easier and more cost effective to administer, eliminate 

uncertainties regarding baseline determination, allow for reasonable assessment of net 

conservation benefit, and have habitat that can be reasonably enhanced by farmer/landowner 

actions.  Characteristics of good candidate species for SHAs have been outlined by both 

Savanta59 and Ontario Nature60, and are amalgamated below: 

• Effects of change are easy to measure and monitor  

SHAs under SARA are most appropriate only for aquatic species and migratory birds listed 

under SARA or the MBCA. 
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• Life history and population trends are well understood 

• Close proximity to nearby significant population sources 

• Narrow habitat requirements 

• Heavily dependent on private lands 

• Habitat in need of active management 

• Landowners are able to manage habitat needs 

• Not wide-ranging 

• Populations that are zero or close to zero (easy to measure baseline) 

• Umbrella species 

• Charismatic species with high probability of success 

The characteristics of many migratory birds may not be consistent with several of these 

characteristics.  Insight from knowledgeable conservation groups and wildlife experts is 

recommended to determine the most appropriate species of migratory birds for SHAs.   

5.2 What	  legal	  mechanisms	  might	  allow	  SHAs	  to	  be	  applied	  under	  SARA?	  

The purpose of a SHA is to provide regulatory relief to landowners who create a net conservation 

benefit to endangered or threatened species.  This regulatory relief is in the form of allowances 

of incidental take.  If a SHA is to operate under SARA, it would mean that enrolled private 

property owners would be forgiven (or given leeway) for violating SARA general and critical 

habitat prohibitions.  Does SARA allow for such leeway?  Though there may be more, two 

mechanisms have been identified that can hypothetically be used to authorize such “incidental 

take” under a safe harbour policy. 
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5.2.1 Authorization	  under	  SARA	  section	  73(2)	  

The first is an agreement or permit under section 73(2).  Such a permit or agreement can 

authorize the violation of general and critical habitat prohibitions if the “activity benefits the 

species or is required to enhance its chance of survival in the wild”.  In its wording, this is 

similar to the “enhancement of survival” permit used in the U.S. Safe Harbor Policy.  Upon brief 

review of several of these 73(2) permits, they seem to be used as one time authorizations and not 

for ongoing activities, and it seems like a landowner would have to apply for a permit each time 

a violation is expected.vii  For the purposes of a safe harbour agreement, a long term single 

permit, granting the “safe harbour assurances”, is the most appropriate.  It is inappropriate and 

inconvenient to require numerous permits for each incidental take request over the course of a 

safe harbour agreement.  Farmers dislike the process of waiting until these permits are approved 

just so they can continue with their regular activities.61  While it is unclear whether there is 

flexibility under 73(2) to issue such long term permits for the purposes of a SHA, is a possibility 

worth exploring, especially given the discretionary powers available to the Minister under 

SARA. 

5.2.2 Exemption	  under	  SARA	  section	  83(4)	  

The second potential mechanism is an “exemption” under section 83(4) of SARA.  This 

exemption can be granted for a person that engages in activities permitted by a recovery strategy, 

an action plan, or a management plan if the person is also authorized under an Act of Parliament 

to engage in that activity.62  So if a SHA is included under a recovery strategy or action plan, it 

                                                
 

vii Decisions regarding Section 73 permits/agreements are posted online at: 
http://www.sararegistry.gc.ca/sar/permit/permits_e.cfm  
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could allow incidental take or return to baseline through this exemption.  It’s important to note 

that recovery strategies and action plans are not available for all listed species, thus this 

mechanism would restrict the deployment of SHAs only to those aquatic or migratory bird 

species where such recovery strategies or action plans are in place. 

One potential problem that may restrict the use of these permits, agreements, or exemptions is 

the Migratory Birds Regulations, which prevents the inadvertent but “incidental take” of 

migratory birds nests and eggs under section 6(a).  Environmental Canada states that regulations 

do not allow for a permit or exception of incidental take of nests or eggs of migratory birds in the 

course of industrial or other activities (including agriculture).63 

 

 

 

5.3 How	  should	  SHAs	  be	  written	  

The listed requirements of U.S. SHAs can be considered basic requirements of a SHA, regardless 

of jurisdiction.  A SHA under SARA would need nearly identical requirements.  Thus the 

recommended requirements that should be placed on any SHA under SARA are listed below 

(adapted from the U.S. Safe Harbor Policy).64 

1. Specify the species and/or habitats covered, including habitat conditions, and identify the 

enrolled property to be covered by the agreement 

2. Describe the agreed upon baseline conditions for each of the covered species within the 

enrolled property 

3. Identify management actions that would be undertaken to accomplish the expected net 

conservation benefit to the species, where and when the benefits would be achieved, and 

Incidental take in a SHA can be authorized by section 73(2) of SARA.  Incidental take in a 

SHA may also be allowed through a SARA recovery strategy or action plan.  However, 

pertaining to migratory birds, these authorizations or exemptions may conflict with MBR, so 

this possibility must be further examined. 
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the agreed upon time frames these management actions will remain in effect to achieve 

the anticipated net conservation benefits 

4. Describe the anticipated incidental take associated with the management actions 

5. Incorporate a notification requirement (if appropriate), to provide appropriate authorities 

with a reasonable opportunity to rescue individuals of a covered species before any 

authorized incidental taking occurs 

6. Describe the activities that would be expected to return the enrolled properties to baseline 

conditions, and the expected incidental take that would likely occur 

7. Identify the responsible parties that will monitor maintenance of the baseline conditions, 

implementation of the terms and conditions of the safe harbour agreement, and any 

incidental take that would result from such activities 

The style and headings of written SHAs can accordingly be modelled on U.S. SHAs.  These 

agreements contain the following sections (adopted from the U.S. SHA guidelines)65: 

1. Introduction 

2. List of Covered Species 

3. Background 

4. Description of Enrolled Lands 

5. Baseline Determination 

6. Responsibilities of the Parties 

7. Notification Requirements 

8. Management Activities for Covered Species 

9. Return to Baseline 

10. Net Conservation Benefit 

11. Changed Circumstances 

12. Agreement Duration 
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13. Take 

14. Reporting and Monitoring 

15. Funding 

16. Modifications 

17. Additional Measures 

18. References Cited 

5.4 Effective	  development	  and	  deployment	  of	  SHAs	  

In the Canadian context, it should be recognized that legally applicable species are far fewer, and 

administrative and enforcement capacities in Canada are weaker and less established than in the 

U.S.  This implies that a more streamlined, resource efficient, and priority driven safe harbour 

policy and deployment should be pursued in Canada.  This is not so different than the targeted 

and limited deployment of SHAs in the U.S. prior to the official release of the U.S. Safe Harbor 

Policy. 

5.4.1 The	  usefulness	  of	  an	  umbrella	  agreements	  

The use of umbrella or “programmatic” agreements in the U.S. has demonstrated success in 

simplifying the process by which private landowners can enroll in SHAs.  The benefits will be 

the same in the Canadian context:  reducing the administrative burden for government; 

simplifying, facilitating, and targeting landowner enrollment; leveraging the expertise and 

resources of conservation groups (for monitoring and baseline determination); and allowing the 

conservation priorities to be set and pursued on regional levels.  In Canada, umbrella agreements 

may be more valuable due to the more limited federal species protection resources as compared 

to the U.S.   Landowners may also favour interactions (such as intermediary administration and 
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monitoring) by locally relevant conservation groups versus that of federal agencies, especially if 

they are reluctant to allow federal officials access to their private property. 

In 2011, a workshop was held by Ontario Nature to examine the potential for SHAs in Ontario.  

The workshop involved farmers, naturalists, and conservationists. In discussing effective 

elements to implementation in Ontario, simplicity in the process was seen as very important.  

Landowner participants also expressed a strong preference for umbrella agreements, and were 

able to list several organizations that they felt could administer them.  These organizations 

included: The Alternative Land Use Services (ALUS), Ontario Ministry of Natural Resources 

Stewardship Councils, Ducks Unlimited Canada, and the Ontario Soil and Crop Improvement 

Association (OSCIA).  Landowner participants frequently noted that the OSCIA administered 

Environmental Farm Plan (EFP) could be used to administer and implement a pilot safe harbour 

program since it was both well established and had existing buy-in from landowners.66 

The mechanism for permitting a programmatic safe harbour agreement under SARA can 

theoretically mimic the process used under the U.S. ESA.  The umbrella organization can 

develop a blanket SHA that details how a net conservation benefit is achieved though the 

agreement, and how the agreement can provide an overall “enhancement of survival” of the 

species.  Once the permit is approved by either Environment Canada or the Department of 

Fisheries and Oceans, the umbrella organization can then receive a permit under the authority of 

SARA section 73(2).  The umbrella permit holder can then sign individual SHAs with private 

landowners and include them under the umbrella permit.  In the U.S., this is done through a 

“certificate of inclusion” and something similar could be done in Canada. 
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5.4.2 Developing	  the	  baseline	  

A safe harbour agreement must consider that listed species may already inhabit the property, 

prior to the implementation of the SHA.  In order to ensure that net conservation benefit is 

achieved, and the species’ overall survival has been enhanced (as per the terms upon which 

assurances are authorized), the land enrolled in the SHA cannot be allowed to drop below its 

baseline conditions.  In fact, the SHA specifies the beneficial management activities that are to 

be conducted to bring the enrolled lands above the baseline conditions.  As is the case of the U.S. 

Safe Harbor Policy, the baseline must be agreed mutually agreed upon by the parties to the SHA. 

Determining the baseline conditions is a species specific process and one that necessitates 

expertise and flexibility.  Good candidate species for SHAs are species upon which the baseline 

is zero, close to zero, or straightforward to determine.  Pursuing a SHA for a species that does 

not have these characteristics could prove slow, complex, and costly in terms of baseline 

determination. 

The U.S. Safe Harbor Policy provides a good description on the ways in which the baseline can 

be described (discussed in section 3.3 of this report).  While the baseline can be described by 

population numbers, it is most often described by amount and quality of habitat, since the 

number of individuals can fluctuate over time.  If population numbers are used, the seasonal 

variations of populations should be described.  In the case of aquatic species or migratory birds, 

relying on population numbers might be a poor choice if the population of these species 

fluctuates significantly from season to season or from year to year. 

Under the U.S. Safe Harbor Policy, the case can be made for a post-agreement downward 

adjustment of the baseline if a species disappears for reasons beyond a landowner’s control, such 

as a natural disaster or drought.  This should also be allowed under SARA. 
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In terms of who calculates the baseline, in the U.S. it is a mutually agreed upon qualified person 

or the U.S. regulator.  In the Canadian context, this should be the same.  Who pays is often a 

question of who wants the SHA more and who it is a priority for.  If a landowner wants a SHA 

that isn’t a government priority, the government may be unwilling to allocate any financial or 

human resources to the determination of the baseline, or to compliance monitoring.  In that case, 

the landowner would pay.  It is understandable for the government to pursue a cost-benefit 

approach to which SHAs are funded. 

Ideally, the umbrella permit holder will have the expertise to identify baseline conditions in 

collaboration with the landowner.  Since federal conservation goals are met through the safe 

harbour program, funding should be established to equip the umbrella permit holder with the 

financial resources to efficiently undertake not only baseline determinations, but even 

compliance monitoring.  This is especially the case in high priority and regional conservation 

efforts where landowners are targeted for inclusion in a safe harbour program. 

The concept of a voluntary baseline disclosure, through a questionnaire filled out by a 

landowner, was hypothesized as a simplified way of determining a baseline.67  While this would 

be a useful tool in estimating the baseline, or what species may be present, there is an incentive 

for the landowner to claim a lower baseline in order to avoid future restrictions.  If the risk of this 

is high, a net conservation benefit can’t be guaranteed by this manner of safe harbour agreement 

deployment. 

5.4.3 Handling	  of	  Incidental	  Take	  

Anticipated incidental take should be described in the agreement for both the ongoing 

management activities on the enrolled lands, and in the case of returning the land to baseline 
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conditions.  The authorizing of incidental take would be through one of the mechanisms 

described in section 5.2 of this report.  Although incidental take is authorized, there should be 

notification requirements when activities are expected to cause incidental take to give 

Environment Canada, or agencies acting on their behalf, the opportunity to mitigate incidental 

take, or to rescue or relocate individuals of the impacted species. 

5.4.4 Transferring,	  extending,	  or	  terminating	  a	  SHA	  

 In the U.S. case, a SHA and the associated assurances can be transferred when the land is sold or 

if the landowner dies.  However, to retain the same safe harbour assurances, the new landowner 

is required to sign as a party to the original agreement, or sign a new mutually agreeable one.  If 

the landowner does not, s/he loses any safe harbour assurances, the permission for incidental 

take, and the ability to return the land back to the pre-SHA baseline.  These same standards 

should be applied in the SARA context. 

The ecological benefits of a SHA increase with time, thus extending the length of an agreement 

should be seen as positive.  At a minimum, the duration should be enough to safely ensure a net 

conservation benefit, which is to be most appropriately determined by wildlife experts on a case 

by case basis.  SHAs should be allowed to be renewed indefinitely as long as the net 

conservation benefit is achieved.  In the U.S., a SHA (which includes management activities for 

which a landowner is responsible) is bundled with the “right to undo” assurances.   The “right to 

undo” assurances should last longer than the SHA because there is no benefit if the landowner 

returns the land to baseline immediately following the agreement for fear of losing the 

assurances.68 



 

Page | 36  
  
 

With respect to terminating the SHA, it is important that the duration of SHAs be long enough to 

ensure a “net conservation benefit.”  The minimum duration of the SHA is to be spelled out in 

the agreement itself.  The consequences of early termination should also be included in the 

agreement.  In some agreements, early termination would mean that the landowner loses the 

assurances and is not permitted to return the land to the baseline conditions.  In all cases, an exit 

assessment is necessary to ensure compliance with the terms of the agreement, and in cases of 

non-compliance, determine whether unauthorized incidental take has occurred. 

5.4.5 Monitoring	  

Compliance monitoring ensures that SHA commitments are being met by the landowner such 

that the baseline is being improved upon.  Monitoring is also necessary if the landowner decides 

to return the property to the baseline conditions. The qualifications for such activities would be 

similar to that required to determine initial baseline decisions.  As such, the work can be done by 

the same person/organization.  Again, this is an appropriate role for an umbrella permit holder.  

In high priority conservation areas, government funding should be leveraged. 

Although biological monitoring is important to determine effectiveness of a SHA, it has been 

often neglected in the U.S. experience.  In a pilot safe harbour program under SARA, biological 

monitoring should be conducted based on conservation priorities, in recognition of limited 

funding. 

6 The	  relevance	  of	  SARA	  safe	  harbour	  agreements	  in	  Ontario	  

The effectiveness and relevance of a SARA-based safe harbour program may vary from province 

to province.  SHAs under SARA may be more effective in provinces that offer relatively weak 
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provincial protections.  If a province offered superior protections, then a provincial safe harbour 

program might be more appropriate. 

To determine the relevance of a SARA safe harbour program within the province of Ontario, it is 

necessary to compare the severity of SARA prohibitions on private lands with that of Ontario’s 

own Endangered Species Act, 2007 (ESA 2007).  It is also necessary to determine which SARA 

species are protected on private land in Ontario and determine whether they are also protected by 

ESA 2007.  A SARA administered SHA would only be pertinent for species where the SARA 

prohibitions were more stringent than the ESA 2007 prohibitions.  Furthermore, it would be 

useful to determine if and how a SHA under SARA would be accommodated under ESA 2007.  

Finally, it is worthwhile to entertain the concept of a safe harbour policy administered under an 

amended Ontario ESA, as is currently being proposed by the Ontario Ministry of Natural 

Resources (OMNR). 

6.1 SARA	  prohibitions	  versus	  ESA	  2007	  prohibitions	  

ESA 2007 prohibitions are more stringent than that of SARA in that they apply on private 

property, and include the prohibition on habitat destruction.  Section 9(1) states that it is 

prohibited to “kill, harm, harass, capture or take a living member of a species that is listed on the 

Species at Risk in Ontario List as extirpated, endangered or threatened species.”  Section 

10(1)(a) states that “No person shall damage or destroy the habitat of a species that is listed on 

the Species at Risk in Ontario List as an endangered or threatened species.”69  Habitat is defined 

to be the “area on which the species depends, directly or indirectly, to carry on its life processes, 

including life processes such as reproduction, rearing, hibernation, migration or feeding.” 70  It 

can also include a specific area defined by a regulation for a particular species, in which case the 

regulation would prevail over the general definition of habitat.71 
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6.2 SARA	  protected	  species	  on	  private	  lands	  

A SHA under SARA is only really relevant if a species is awarded greater protection on private 

lands under SARA than under ESA 2007viii.  To determine the species that would fit this 

category, SARA’s species list was filtered to include all the following characteristicsix: 

• Listed under SARA Schedule 1; and 

• Taxonomic category of birds, or fish, or molluscs; and 

• Classified as endangered, threatened, or extirpated; and 

• Has a range that includes “Ontario” 

The results for birds were further filtered to only include birds listed under the MBCA.x  Finally, 

the filtered species list was cross-referenced with the ESA 2007 list to determine the species’ 

ESA 2007 designation.  The list of these species, including their ESA 2007 designation, is 

provided in Appendix C and Appendix D.xi 

6.2.1 Migratory	  bird	  species	  

Of 18 migratory bird species present in Ontario and afforded protectionxii under SARA, 12 are 

protected under ESA 2007’s relatively stronger prohibitions.  Of the remaining six species, five 

                                                
 

viii Note: species that fit this category may be poor candidates for SHAs for other reasons (i.e. biological, difficult 
baseline determinations, etc.) 
ix List determined using SARA search filter, available at: http://www.sararegistry.gc.ca/search/default_e.cfm 
x MBCA list available at: http://www.ec.gc.ca/nature/default.asp?lang=En&n=9AAA86EC-1 
xi The scans of SARA, MBCA, and ESA 2007 species lists were conducted on 22 February 2013 and will not reflect 
changes to listed species made after this date. 
xii Species that are afforded protection are those listed as “threatened” or “endangered” 
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are listed under ESA 2007 as special concern, and one has recently been delisted.xiii  Thus, only 

five species of birds remain that might be relevant, further contingent on their appropriate 

biological characteristics.  These bird species are: 

• Red-headed Woodpecker 

• Golden-winged Warbler 

• Canada Warbler 

• Common nighthawk 

• Olive-sided flycatcher 

6.2.2 Aquatic	  species	  

There are 17 aquatic species present in Ontario and currently protected under SARA.  All 17 of 

these species are also protected under ESA 2007’s prohibitions.  Thus SHAs under SARA may 

not be relevant for any aquatic species in Ontario. 

6.3 Accommodating	  SARA	  SHAs	  under	  ESA	  2007	  

On private lands in Ontario, SARA only protects five species that would otherwise receive no 

formal protection.  An additional 29 species are protected by both SARA and ESA 2007.  We 

can hypothesize several scenarios by which SHAs are implemented in Ontario, and then briefly 

describe any issues with such implementation.   

                                                
 

xiii The Hooded Warbler is listed as threatened under SARA, but has been reassessed by COSEWIC to be not at risk.  
It was recently delisted under ESA 2007. 
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6.3.1 SARA	  SHA	  for	  species	  not	  protected	  under	  ESA	  2007	  

The most appropriate scenario for a SARA SHA in Ontario is for the five species mentioned 

previously.  Because these species are not listed under ESA 2007, they do not require 

exemptions or permits under ESA 2007 and no potential for conflict is expected. 

6.3.2 SARA	  SHA	  for	  species	  also	  protected	  under	  ESA	  2007	  

If for some reason a SHA was deployed under SARA that covered a species also protected by 

ESA 2007, then there might be some concern over whether exemptions from the ESA 2007 

prohibitions would automatically be granted.  In such cases, it can be expected that coordination 

(or at least communication) will invariably occur between the province and the federal 

government (perhaps through conservation organizations) in drafting the SHA. 

ESA 2007 also has a permitting system that would allow exemptions from the prohibitions if 

“the Minister is of the opinion that the purpose of the activity authorized by the permit is to 

assist, and that the activity will assist, in the protection or recovery of the species specified in the 

permit.”xiv  Exemptions from prohibited activities are also granted (seemingly automatically) if a 

permit has been granted under federal laws for activities that will also assist the species.72,xv  

Thus there doesn’t appear to be any potential conflict. 

6.4 A	  safe	  harbour	  policy	  under	  Ontario’s	  Endangered	  Species	  Act	  

At the time of this report’s writing, Ontario is considering amending its ESA to include 

“Streamlined Approaches for New Activities to Benefit Species” which may incorporate a policy 

                                                
 

xiv ESA 2007 17(2)(b) 
xv ESA 2007 18(1)(a) 
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that allows for safe harbour agreements.73  If such a program is established, it would render safe 

harbour under SARA a mute point in Ontario.  One option the federal government has with 

respect to safe harbour is to adopt a wait-and-see approach with respect to Ontario’s safe harbour 

policy.  If Ontario’s safe harbour policy proves promising, the federal government may even 

adapt it for use under SARA. 

7 Recommendations	  

A safe harbour policy under SARA is indeed possible, but it can only apply to aquatic species 

and listed migratory birds.  Therefore any safe harbour policy under SARA can only target these 

species, and should target the subset which are a priority to protect, and which exhibit biological 

characteristics that make safe harbour easy to administer. 

While this report has identified two potential mechanisms within SARA by which a safe harbour 

policy is possible, the legal ability to utilize each of these mechanisms should be investigated in 

greater detail.  Furthermore, the potential conflict between the use of either of these mechanisms 

and the seemingly absolute prohibition on incidental take under the Migratory Birds Regulations 

should also be investigated. 

A SARA safe harbour policy is of little value within provinces that have their own comparable or 

superior endangered species protections, and this appears to be the case with Ontario.  At 

present, the Government of Ontario is investigating its own safe harbour policy.  Should such a 

program be deployed, it may be possible to adapt Ontario’s policy to create a safe harbour policy 

for aquatic and migratory bird species on private lands under SARA. 
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Appendix	  A:	  U.S.	  Fish	  and	  Wildlife	  Service’s	  Conservation	  Tools	  for	  

Private	  Lands	  

Images and information from: U.S. Fish & Wildlife Service. "Working Together: Tools for 

Helping Imperiled Wildlife on Private Lands." 2005. 
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Appendix	  B:	  Sample	  U.S.	  programmatic	  Safe	  Harbour	  Agreement	  
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Appendix	  C:	  Migratory	  Bird	  Species	  in	  Ontario	  

The list of species presented is of MBCA listed birds that are also listed as either threatened or endangered 

under SARA’s Schedule 1 (meaning SARA prohibitions apply on private lands), and are present in Ontario.  

The ESA 2007 designation is provided for comparison.   

	  	   DESIGNATION 

	  SPECIES	  NAME	   SARA SCHEDULE 1 ONTARIO ESA 

	  Acadian	  Flycatcher	   Endangered	   Endangered	  

	  Piping	  Plover	   Endangered	   Endangered	  

	  Loggerhead	  Shrike	   Endangered	   Endangered	  

	  Least	  Bittern	   Threatened	   Threatened	  

	  Kirtland's	  Warbler	   Endangered	   Endangered	  

	  King	  Rail	   Endangered	   Endangered	  

	  Red-‐headed	  Woodpecker	   Threatened	   Special	  Concern	   *	  

Henslow's	  Sparrow	   Endangered	   Endangered	  

	  Golden-‐winged	  Warbler	   Threatened	   Special	  Concern	   *	  

Canada	  Warbler	   Threatened	   Special	  Concern	   *	  

Red	  Knot	  rufa	  subspecies	   Endangered	   Endangered	  

	  Eskimo	  Curlew	   Endangered	   Endangered	  

	  Chimney	  Swift	   Threatened	   Threatened	  

	  Whip-‐poor-‐will	  (eastern)	   Threatened	   Threatened	  

	  Prothonotory	  Warbler	   Endangered	   Endangered	  

	  Common	  nighthawk	   Threatened	   Special	  Concern	   *	  

Olive-‐sided	  Flycather	   Threatened	   Special	  Concern	   *	  

Hooded	  Warbler	   Threatened	   Delisted	   *	  

 

*note there are only 6 species which are protected by SARA prohibitions that are not protected 
by the Ontario ESA.
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Appendix	  D:	  Aquatic	  Species	  in	  Ontario	  

The list of species presented is of aquatic species that are listed as either threatened or endangered under 

SARA’s Schedule 1 (meaning SARA general and critical habitat prohibitions apply on private lands), and are 

present in Ontario.  The Ontario Endangered Species Act designation is provided for comparison.  *note that 

all SARA protected species are also protected by Ontario ESA’s prohibitions. 

	  	   DESIGNATION 
SPECIES	  NAME	   SARA SCHEDULE 1 ONTARIO ESA 
Eastern	  Sand	  Darter	   threatened	   Endangered	  

Gravel	  Chub	   Extirpated	   Extirpated	  

Kidneyshell	   Endangered	   Endangered	  

Lake	  Chubsucker	   Endangered	   Threatened	  

Mudpuppy	  Mussel	   Endangered	   Endangered	  

Northern	  Madtom	   Endangered	   Endangered	  

Northern	  Riffleshell	   Endangered	   Endangered	  

Paddlefish	   Extirpated	   Extirpated	  

Pugnose	  Shiner	   Endangered	   Endangered	  

Rayed	  Bean	   Endangered	   Endangered	  

Round	  Hickorynut	   Endangered	   Endangered	  

Round	  Pigtoe	   Endangered	   Endangered	  

Salamander	  Mussel	   Endangered	   Endangered	  

Shortnose	  Cisco	   Endangered	   Endangered	  

Snuffbox	   Endangered	   Endangered	  

Spotted	  Gar	   Threatened	   Threatened	  

Wavy-‐rayed	  Lampmussel	   Endangered	   Threatened	  
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